[bookmark: _GoBack]IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

STATE OF WEST VIRGINIA,					
							
v.			Case No.   XXX
							(Judge JUDGE NAME)
CLIENT,				
	             	Defendant.	


MOTION FOR BAIL HEARING AND ORDER 
RELEASING DEFENDANT ON OWN RECOGNIZANCE


	The Defendant, CLIENT, by counsel, Sara N. Whitaker, moves this Honorable Court for a bail hearing and an Order granting his release. This motion is based on changed circumstances created by coronavirus, or COVID-19, which according to the Administrative Office of the West Virginia Supreme Court of Appeals, “has presented a serious public health risk globally and in the United States.”[footnoteRef:1] [1:  Supreme Court of Appeals State of West Virginia Administrative Office, Covid-19 Planning Document 1 (Mar. 12, 2020). ] 

	In support thereof, the defendant states the following:
1. CLIENT has been incarcerated at South Central Regional Jail since XXX, unable to afford the present bail. 
2. A global pandemic. Currently, the United States is experiencing a COVID-19 outbreak via community transmission.[footnoteRef:2] On Wednesday, March 11, 2020, the World Health Organization classified the virus as a global pandemic.[footnoteRef:3] Two days later, President Donald Trump declared the pandemic a national emergency.[footnoteRef:4] On March 13th, West Virginia Governor Jim Justice mandated an unprecedented shut down of all public and private schools across the state.[footnoteRef:5] West Virginia government and institutions have taken other aggressive steps to prevent the spread of COVID-19: a ban on visitation at all nursing homes and correctional facilities; suspension of sports and concert events; and a move to online learning at West Virginia University, Marshall University, and other state colleges.[footnoteRef:6]  [2:  Coronavirus Disease 2019 (COVID-19), CENTERS FOR DISEASE CONTROL AND PREVENTION (Mar. 12, 2020), https://www.cdc.gov/coronavirus/2019-ncov/summary.html. ]  [3:  Caity Coyne, State implements measures to prevent widespread coronavirus infections, CHARLESTON GAZETTE-MAIL (Mar. 12, 2020), https://www.wvgazettemail.com/news/state-implements-measures-to-prevent-widespread-coronavirus-infections/article_8f7ebb96-d1f2-5af5-bc37-3319ac51649c.html.]  [4:  Lisa Mascaro, et al., Trump declares virus emergency; House passes aid package, ASSOCIATED PRESS (Mar. 13, 2020), https://apnews.com/83b0c8e168548fd453b0c177dd1f203a. ]  [5:  Release: COVID-19 UPDATE: Gov. Justice announces closure of West Virginia schools, OFFICE OF THE GOVERNOR JIM JUSTICE (Mar. 13, 2020), https://governor.wv.gov/News/press-releases/2020/Pages/COVID19-UPDATE-Gov.-Justice-announces-closure-of-West-Virginia-schools.aspx. ]  [6:  Caity Coyne, State implements measures to prevent widespread coronavirus infections, CHARLESTON GAZETTE-MAIL (Mar. 12, 2020), https://www.wvgazettemail.com/news/state-implements-measures-to-prevent-widespread-coronavirus-infections/article_8f7ebb96-d1f2-5af5-bc37-3319ac51649c.html.] 

3. On Sunday, March 15th, the Centers for Disease Control and Prevention (“CDC”), urged “a nationwide halt to gatherings of more than 50 people for the next eight weeks.” [footnoteRef:7] But the next day, President Trump revised the recommendation, urging people across the country to avoid gathering in groups of more than ten people.[footnoteRef:8] The U.S. Surgeon General Jerome Adams emphasized “that the United States is at a ‘critical inflection point’ as it grapples with the coronavirus outbreak and said ‘there’s every chance that we could be Italy” if people don’t follow basic public health measures that have been advised in recent weeks.”[footnoteRef:9]  [7:  Katie Mettler, et al., CDC urges halting gatherings of 50 people or more, THE WASHINGTON POST (Mar. 15, 2020), https://www.washingtonpost.com/world/2020/03/15/coronavirus-latest-news/. ]  [8:  Nolan McCaskill, et al., 'This is a very bad one': Trump issues new guidelines to stem coronavirus spread, POLITICO (Mar. 16, 2020 at 6:53 p.m.), https://www.politico.com/news/2020/03/16/trump-recommends-avoiding-gatherings-of-more-than-10-people-132323. ]  [9:  Aris Folley, Surgeon general warns of 'critical' point: 'We could be like Italy', THE HILL (Mar. 16, 2020 at 9:28 a.m.), https://thehill.com/policy/healthcare/487755-surgeon-general-warns-of-critical-inflection-point-we-could-be-like-italy; Kim Bellware, Surgeon general warns the U.S. could ‘be Italy’ if Americans don’t practice social distancing, THE WASHINGTON POST (Mar. 16, 2020 at 9:53 a.m.), https://www.washingtonpost.com/world/2020/03/16/coronavirus-latest-news/#link-KR7CIL3IDVHNBG5PZXNMU25OGU (“Italy is experiencing one of the world’s worst outbreaks, with nearly 25,000 cases forcing health officials to ration care. Already, more than 1,800 people have died. Daily life in the country has ground to a halt with schools, businesses and stores closed as people are ordered to stay inside, and away from each other.”). ] 

4. On Monday, March 16th, Governor Jim Justice declared a State of Emergency for all 55 counties.[footnoteRef:10] The same day, the West Virginia Supreme Court of Appeals (”WVSCA”) entered an Administrative Order directing that all civil and criminal trials scheduled through Friday, April 10, 2020, “shall be continued generally, except where a criminal defendant’s speedy trial rights may preclude continuation of such trial.”[footnoteRef:11] The WVSCA further directed that with the exception of matters requiring immediate resolutions, “[a]ll other hearings shall be postponed until after April 10 or held by telephone or video.”[footnoteRef:12] On Tuesday, March 17th, Governor Justice ordered the closure of all restaurants, bars, and casinos.[footnoteRef:13] [10:  Release: COVID-19 UPDATE: Gov. Justice: “We’re trying to be ready in every way we can possibly be” OFFICE OF THE GOVERNOR JIM JUSTICE (March 16, 2020), https://governor.wv.gov/News/press-releases/2020/Pages/COVID-19-UPDATE-Gov.-Justice-We-are-trying-to-be-ready-in-every-way-we-can-possibly-be.aspx. ]  [11:  Supreme Court of Appeals State of West Virginia Administrative Office, Administrative Order (Mar. 16, 2020).]  [12:  Id. ]  [13:  Release: COVID-19 UPDATE: Gov. Justice details latest coronavirus precautions in statewide address, OFFICE OF THE GOVERNOR JIM JUSTICE (March 17, 2020), https://governor.wv.gov/News/press-releases/2020/Pages/COVID-19-UPDATE-Gov.-Justice-holds-statewide-address-to-discuss-coronavirus-precautions.aspx. ] 

5. According to the Centers for Disease Control and Prevention, the people at higher risk of getting very sick from Covid-19 include: (1) Adults over the age of 60, and (2) People who have serious chronic medical conditions like heart disease, diabetes, and lung disease.[footnoteRef:14] An analysis of the first one hundred COVID-19 deaths in the United States revealed that 85 percent were people over the age of 60 and more than a third lived in nursing homes or long-term care facilities.[footnoteRef:15] [14:  Coronavirus Disease 2019 (COVID-19), CENTERS FOR DISEASE CONTROL AND PREVENTION (Mar. 12, 2020), https://www.cdc.gov/coronavirus/2019-ncov/summary.html.]  [15:   Reis Thebault, et al., U.S. coronavirus death toll surpasses 100, THE WASHINGTON POST (Mar. 17, 2020 at 7:04 p.m.), https://www.washingtonpost.com/national/us-coronavirus-death-toll-reaches-100/2020/03/17/f8d770c2-67a8-11ea-b313-df458622c2cc_story.html. ] 

6. Jails have great potential for outbreak. One of the greatest threats to health and safety in a pandemic is the local jail system. First, West Virginia jails are consistently over-capacity, causing jails to crowd people into cramped spaces where illness can spread more easily. In 2018 (the most recent year of available data), South Central Regional Jail had an average daily population of 530 people – in a facility designed for 298 people.[footnoteRef:16] Second, incarcerated people are particularly vulnerable to the spread of disease due to the unsanitary conditions of confinement. Finally, people regularly cycle in and out of jail. In 2018 the Regional Jail Authority reported that 7,352 entered South Central Regional Jail and 6,755 left the jail to return to the community or other facilities.[footnoteRef:17] This massive turnover in jail population pushes illness into the surrounding communities, affecting countless folks – jail employees, law enforcement, probation officers, attorneys, judges, courthouse staff – who come in contact with a person from the point of incarceration to release.  [16:  Annual Report FY 2018, W. VA. REG. JAIL & CORRECTIONAL FACILITY AUTHORITY 20, 10 (2018). ]  [17:  Annual Report FY 2018, W. VA. REG. JAIL & CORRECTIONAL FACILITY AUTHORITY 21 (2018).] 

7. Jails Have Limited Ability to Manage Covid-19. On March 12, 2020, the Administrator of South Central Regional Jail informed the Office of the Public Defender that if any incarcerated person is identified as having or shows flu-like symptoms, that person will be medically isolated and the health department will be notified. Yet despite these best efforts of jail administrators, an outbreak may still occur given the unique features of Covid-19: 
a. Covid-19 has an average incubation period of 5.1 days, which means that a person may not feel the effects of the virus until five days after being exposed to the virus.[footnoteRef:18] The CDC reports that symptoms may appear as much as 14 days after exposure.[footnoteRef:19] Therefore, if a person is screened by the jail in the early days after exposure, that person could be admitted to general population and come in contact with dozens of people before any symptom is detected.   [18:  Quentin Fottrell, COVID-19 has a longer incubation period than other human coronaviruses that cause the common cold, new study finds, MARKET WATCH (Mar. 10, 2020 at 6:37 a.m.), https://www.marketwatch.com/story/novel-coronavirus-has-a-longer-incubation-period-than-other-human-coronaviruses-that-cause-the-common-cold-study-finds-2020-03-09. ]  [19:  Coronavirus Disease 2019 (COVID-19): Symptoms, Centers for Disease Control and Prevention (Feb. 29, 2020), https://www.cdc.gov/coronavirus/2019-ncov/about/symptoms.html#f1. ] 

b. Because of this long incubation period, people can carry and spread the virus without showing any symptoms.[footnoteRef:20] In fact, “a Massachusetts coronavirus cluster with at least 82 cases was started by people who were not yet showing symptoms, and more than half a dozen studies have shown that people without symptoms are causing substantial amounts of infection.”[footnoteRef:21]  [20:  Roni Caryn Rabin, They Were Infected With the Coronavirus. They Never Showed Signs., N.Y. TIMES (Mar. 6, 2020), https://www.nytimes.com/2020/02/26/health/coronavirus-asymptomatic.html. ]  [21:  Elizabeth Cohen, Infected people without symptoms might be driving the spread of coronavirus more than we realized, CNN (Mar. 15, 2020 at 10:22 p.m.), https://www.cnn.com/2020/03/14/health/coronavirus-asymptomatic-spread/index.html. ] 

c. COVID-19 can remain viable and spread – even when the infected person is no longer around. “A new analysis found that the virus can remain viable in the air for up to 3 hours, on copper for up to 4 hours, on cardboard up to 24 hours and on plastic and stainless steel up to 2 to 3 days.”[footnoteRef:22] [22:  Yasemin Saplakoglu, How long can the new coronavirus last on surfaces?, LIVE SCIENCE (Mar. 11, 2020), https://www.livescience.com/how-long-coronavirus-last-surfaces.html. ] 

d. New studies suggest that even young, healthy people could experience a life-threatening progression of symptoms due to sustained exposure to COVID-19. When a symptomatic person shares a confined space with a large number of otherwise healthy people, “super-spreading” could occur due to COVID-19’s ability to replicate the virus faster than an individual immune system could respond to such repeat, extended exposure.[footnoteRef:23] [23:  Raoult, D., Zumla, A., Locatelli, F., Ippolito, G., & Kroemer, G. (2020). Coronavirus infections: Epidemiological, clinical and immunological features and hypotheses. Cell Stress, https://doi.org/10.15698/cst2020.04.216; Hui, David S.C., Zumla, Alimuddin. (2019). Severe Acute Respiratory Syndrome: Historical, Epidemiologic, and Clinical Features. Infectious Disease Clinics. https://doi.org/10.1016/j.idc.2019.07.001. ] 

8. Business as Usual Poses a Danger. These alarming factors are why scientists and doctors urge “social distancing” – staying six feet or more away from other people – to stop the outbreak.[footnoteRef:24] And why West Virginia officials have taken extreme measures to keep people away from large groups.[footnoteRef:25] On Friday, March 13th, U.S. District Court Judge Thomas Johnston, Chief Judge of the Southern District of West Virginia entered an order continuing all court operations, including grand jury proceedings and civil and criminal trials.[footnoteRef:26] Judge Johnston explained: [24:  Alvin Powell, ‘Worry about 4 weeks from now,’ epidemiologist warns, THE HARVARD GAZETTE (Mar. 11, 2020), https://news.harvard.edu/gazette/story/2020/03/public-urged-to-ramp-up-social-distancing-increase-coronavirus-tests/.  ]  [25:  Brad McElhinny, No confirmed W.Va. coronavirus cases, but officials advise caution; Corrections closed to visitors, METRONEWS (Mar. 11, 2020 at 5:25 p.m.), http://wvmetronews.com/2020/03/11/no-confirmed-w-va-coronavirus-cases-but-officials-advise-caution-corrections-closed-to-visitors/. ]  [26:  Court Operations Under the Exigent Circumstances Created by the COVID-19 Pandemic, No. 2:20-mc-00052 (S.D.W.V Mar. 13, 2020).] 

     Although there are currently no confirmed cases of COVID-19 in West Virginia, there is also inadequate testing available at this time to monitor the spread of the disease, and state officials have taken precautionary measures to close public schools and limit large gatherings in the interest of protecting the public from the spread of the outbreak. Moreover, West Virginia has a relatively elderly population and high incidence of other medical conditions that can make individuals more vulnerable to the virus.[footnoteRef:27] [27:  Court Operations Under the Exigent Circumstances Created by the COVID-19 Pandemic, No. 2:20-mc-00052 (S.D.W.V Mar. 13, 2020).] 

	
One of the largest court systems in the country, Cook County in Chicago, has imposed a 30-day suspension of all criminal case matters with the exception of bail and arraignment hearings.[footnoteRef:28]  [28:  Megan Crepeau, Cook County courts to pause for nearly a month as precaution against coronavirus, CHICAGO TRIBUNE (Mar. 13, 2020), https://www.chicagotribune.com/coronavirus/ct-coronavirus-cook-county-court-closure-20200314-gwub34wulvd77ecrwecwmhuspe-story.html. ] 

9. But social distancing is impossible in facilities that are at or near double capacity. Recognizing that “[p]eople locked up right now in West Virginia’s jails and prisons are sitting ducks for infection”, the ACLU of West Virginia “is publicly calling on state officials to immediately consider releasing pre-trial detainees on personal recognizance.”[footnoteRef:29] At the federal level, the Chairman of the U.S. House Judiciary Committee requested that the United States Attorney General “consider measures that can be taken to reduce the number of prisoners in government custody.”[footnoteRef:30] The Chairman urged federal prosecutors “to not seek the detention of individuals at their initial appearance in court, decline prosecuting minor, non-violent offenses, and decline pursuing supervised release and probation revocations that involve technical and minor violations.”[footnoteRef:31]  [29:  Release: State Should Release Pre-Trial Detainees Amid Covid19 Outbreak, ACLU WEST VIRGINIA (Mar. 12, 2020), https://www.acluwv.org/en/news/state-should-release-pre-trial-detainees-amid-coronavirus. ]  [30:  Jerrold Nadler, Chairman, United States House of Representatives Committee on the Judiciary, Letter to The Honorable William P. Barr (Mar. 12, 2020), https://judiciary.house.gov/uploadedfiles/2020-03-12_letter_to_ag_barr_re_covid-19.pdf. ]  [31:  Jerrold Nadler, Chairman, United States House of Representatives Committee on the Judiciary, Letter to The Honorable William P. Barr (Mar. 12, 2020), https://judiciary.house.gov/uploadedfiles/2020-03-12_letter_to_ag_barr_re_covid-19.pdf.] 

10. The medical community is in agreement. Dr. Josiah Rich, an epidemiologist who has studied infectious disease in prison systems for decades, says “[t]he most surefire way to avoid a COVID-19 breakout in a correctional facility is to temporarily release incarcerated people.”[footnoteRef:32] Homer Venters, former chief medical officer on Rikers Island who helped contain the 2009 H1N1 outbreak inside New York City jails, asserts “one of the most important questions [in responding to COVID-19] is: How can we have fewer people in these places—in jails and prisons?”[footnoteRef:33] Iran, “which has recorded alarming death rates from COVID-19 has granted furlough to 54,000 incarcerated men and women to limit the spread in prisons.”[footnoteRef:34] One group of doctors explained how releasing inmates is essential to protecting the health of those outside of jails and prisons: [32:  Jenavieve Hatch and Hayley Miller, Prisons Are Ripe For Coronavirus Outbreak. They’re Not Ready., HUFF POST (Mar. 10, 2020 at 5:45 a.m.), https://www.huffpost.com/entry/coronavirus-outbreak-jails-prisons_n_5e66ba77c5b6670e72fd020d. ]  [33:  Jennifer Gonnerman, How Prisons and Jails Can Respond to the Coronavirus, THE NEW YORKER (Mar. 14, 2020), https://www.newyorker.com/news/q-and-a/how-prisons-and-jails-can-respond-to-the-coronavirus? ]  [34:  Oluwadamilola T. Oladeru, et al., What COVID-19 Means For America’s Incarcerated Population — And How To Ensure It’s Not Left Behind, HEALTH AFFAIRS (Mar. 16, 2020), https://www.healthaffairs.org/do/10.1377/hblog20200310.290180/full/. ] 

     The abrupt onset of severe covid-19 infections among incarcerated individuals will require mass transfers to local hospitals for intensive medical and ventilator care — highly expensive interventions that may soon be in very short supply. Each severely ill patient coming from corrections who occupies an ICU bed will mean others may die for inability to obtain care.[footnoteRef:35] [35:  Josiah Rich, We must release prisoners to lessen the spread of coronavirus, THE WASHINGTON POST (Mar. 17, 2020 at 4:01 p.m.), https://www.washingtonpost.com/opinions/2020/03/17/we-must-release-prisoners-lessen-spread-coronavirus/. ] 


Human Rights Watch has joined doctors in calling for the release of elderly and medically vulnerable inmates.[footnoteRef:36]  [36:  Kara Scannell, et al., 'More challenging than 9/11': Pandemic tests American criminal justice, CNN (Mar. 17, 2020 at 12:27 p.m.), https://www.cnn.com/2020/03/17/politics/pandemic-tests-american-criminal-justice/index.html. ] 

11. Unnecessary detention creates an unnecessary ethical dilemma for defense attorneys. Ethical obligations require visits to incarcerated clients, yet defense counsel are “faced with a new dilemma as COVID-19 spreads and routine trips could now mean either transmitting the disease to an already vulnerable population or contracting it themselves.”[footnoteRef:37] [37:  Lauren Gill, Coronavirus Leaves Defense Attorneys Torn Between Visiting Their Jailed Clients and Spreading the Illness, THE APPEAL (Mar. 17, 2020) https://theappeal.org/coronavirus-leaves-defense-attorneys-torn-between-visiting-their-jailed-clients-and-spreading-the-illness/. ] 

12. Defendant is Particularly Vulnerable. The Defendant is vulnerable because he is over the age of 60/has a serious medical condition. 

	For these reasons, the Defendant moves the Court or a bail hearing and an order granting a personal recognizance bond or release on appropriate financial or non-financial conditions.
							Respectfully submitted,
							CLIENT,                                                                        							By Counsel



__________________________________		
SARA N. WHITAKER, WVSB No. 11992						
Assistant Public Defender
P.O. Box 2827, Charleston, WV 25330			
304-348-2323 (tel.) / 304-348-2324 (fax)					


CERTIFICATE OF SERVICE

I, the undersigned, counsel for the Defendant, CLIENT, do hereby certify that service of the foregoing Motion for Bail Hearing and Order Releasing Defendant on Own Recognizance was made by hand delivery on the [Day of Filing], to the following:
Prosecutor	
Kanawha County Prosecuting Attorney Office
301 Virginia Street East
Charleston, WV 25301

							____________________________________
							SARA N. WHITAKER, WVSB No. 11992
							Assistant Public Defender
P.O. Box 2827, Charleston, WV 25330
							304-348-2323 (tel.) / 304-348-2324 (fax)
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